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WHY SHOULD YOU READ THIS GUIDELINE?
 
Ask yourself the following questions:
Do we have the capacity (financial, human and information) in government to ensure that everyone who is legally 

required to have a water permit is issued with one in the next 5 years (including the large number of small-scale users 

in the rural areas)?

Do we have the capacity (financial, human, technical and/or information) in government, to ensure compliance with 

all of those permits? 

If yes: That’s excellent, close this book and go ahead with what you have been doing.

If no: Then read this book and see how a hybrid water use rights system can help make the job of water managers 

easier and more effective, and how you can get a better outcome, even with limited state resources.

Subsistence farmer drawing water from a canal (pic. Susan Byakika) Farmer-led irrigation in the Uluguru Mountains Tanzania (pic. Barbara van Koppen)
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INTRODUCTION:
creating vibrant and economically 
productive rural communities

SECTION A:
SETTING THE 
CONTEXT

Despite progress against poverty in recent 
decades, in most regions of the world, rural 
poverty remains a challenge, with rural com-
munities facing ongoing social, economic and 
political marginalization. Small farms across 
sub-Saharan Africa (SSA) account for up to 80 
per cent of the food produced on the conti-
nent (IFAD 2015). Yet these farmers, particu-
larly female farmers, face ongoing challenges 
in accessing technology, finance, knowledge, 
resources (including water for irrigation) and 
markets (IFAD 2016). Sub-Saharan Africa re-
mains the area with the highest levels of per-
sistent rural poverty. Despite rapid economic 
growth and substantial increases in agricultur-
al productivity over the past twenty years, ex-
treme hunger and malnutrition remain a signif-
icant challenge. 

1
Shire River Malawi (pic. Barbara Schreiner)
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According to the World Health Organisation (WHO), al-
though the percentage of stunting and impaired growth 
of children in Africa has been reduced over the past 20 
years, the absolute numbers are increasing: from 50.4 
million in 2000 to 58.5 million in 2016. Twenty-five of the 
47 countries reported on have high (>30%) or very high 
(>40%) rates of stunting (WHO 2017). 

Sustainable Development Goal 2 sets out the target:

By 2030, end all forms of malnutrition, including 
achieving, by 2025, the internationally agreed 
targets on stunting and wasting in children un-
der 5 years of age, and address the nutritional 
needs of adolescent girls, pregnant and lactating 
women, and older persons.

To achieve this target in Africa will require substantial 
action on the part of government, both in terms of direct 
investment in development programmes, including infra-
structure, and through the creation of an enabling envi-
ronment for people to meet their own food security and 
nutrition needs. To create such an enabling environment 
will, in turn, require the effective promotion of sustain-
able and appropriate agricultural practices and provision 
of meaningful support to small-scale farmers so they can 
better access land, technology, markets and water. It is 
this last issue, access to water in the context of meeting 
food security and nutrition needs, and creating vibrant 
and economically active rural communities, that is the 
subject of this guideline. 

Smallholder farmers constitute approximately 70% of the 
population of Africa and form by far the largest private 
sector constituency in African agriculture. These farm-
ers are up to eight times as effective in creating jobs 
as their large commercial counterparts, largely due to 
lower mechanisation and greater use of human labour 
(AGRA 2017).  On average, the internal rate of return 
of investment in small-scale irrigation projects is in the 
region of 26% while it is 7-17% on large-scale irrigation 
projects in Sub-Saharan Africa (see World Bank 2008 and 
IFPRI 2010). Providing support to these farmers to enable 
them to develop profitable rural businesses that generate 
a surplus thus makes good business sense and provides a 
way of meeting the SDGs on hunger, reduced inequalities 
and responsible production. 

In recent years, a substantial increase in farmer-led ir-
rigation development (FLID) has taken place across the 

continent driven largely by the increasing availability of 
affordable pumps. FLID is the result of small-scale farm-
ers investing in their own infrastructure for irrigated ag-
riculture in order to produce crops largely for the mar-
ket. Although extensive and increasing, FLID still largely 
unreported in official statistics. 

Despite evidence of the substantial labour and capital in-
vestments that farmers make in developing irrigation sys-
tems at the household or community level (Woodhouse, 
et al., 2017), since many of these activities are informal, 
they are often missed in national statistics on irrigation 
expansion. Thus, for example, a study in Mozambique in 
2014 suggested that an equal amount of undocument-
ed FLID existed in parallel with the officially recognised 
irrigation area (Beekman et al 2014).  A similar picture 
emerges from Tanzania, and in the Limpopo province of 
South Africa, around 70 000 ha of undocumented FLID 
was identified in 2017 (Van Koppen et al 2017).  

The agricultural sector in Africa faces a policy choice in 
relation to whether it will follow an inclusive develop-
ment path.  Such a path would see the linking of small-
holder farmers to high value markets and downstream 
processing opportunities and would add value and em-
ployment along the value chain for small and medium en-
terprises (AGRA 2017). Inclusive rural transformation is a 
critical element of broader inclusive growth and sustain-
able development (IFAD 2016). The decision to support 
an inclusive and pro-poor approach requires countries to 
make specific policy choices and implement appropriate 
actions to support an inclusive path to enables smallhold-
er farmers to seize relevant opportunities, including ac-
cess to and protection of irrigation water rights. 

The expansion of FLID across the continent, and the po-
tential it brings for creating vibrant and empowered ru-
ral communities also begs the critical question of the ap-
propriate response from the water sector.  There are also 
other livelihoods options, as well as cultural uses of wa-
ter, that need to be protected. While these are not the 
focus of this guideline, the hybrid water use approach 
would cover all small-scale water uses. 

A key question that both water managers and those driv-
ing rural development agendas must ask themselves is 
what can be done to stimulate and support inclusive ru-
ral transformation through adapting and improving water 
use authorisation systems? (IFAD 2016)

Shire River Malawi (pic. Barbara Schreiner)

Farmers mapping their furrows in the Uluguru Mountains Tanzania (pic. Barbara van Koppen)
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There are significant challenges facing water 
users in Africa, including increasing competi-
tion over limited resources, under-developed 
storage and distribution infrastructure, and 
the unpredictable impacts of climate change. 
Climate change is bringing increasingly hot 
weather to the continent, as well as changing 
rainfall and run-off regimes (Serdeczny et al 
2016). These challenges are particularly perti-
nent for rainfed agriculture and are driving the 
need for expanded irrigation to improve reli-
able agricultural productivity across the con-
tinent. At the same time, population growth, 
increasing urbanization, improved economic 
status of many, and changes in diet are all driv-
ing the global demand for food, which is ex-
pected to increase by over 60 per cent by 2050 
(IFAD 2016). This demands a major increase in 
agricultural productivity, with attendant in-
creasing demands for water for irrigation. 

SECTION A:
SETTING THE 
CONTEXT

PURPOSE
of this guideline

Farmer-led irrigation in the Uluguru Mountains Tanzania
(pic. Barbara van Koppen)2
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Irrigation is significantly under-developed in Africa, and 
an increase in irrigated agriculture holds significant po-
tential for improved agricultural productivity and food 
production. In 2010, IFPRI estimated that, drawing on 
available surface and groundwater resources, sub-Saha-
ran Africa could sustainably increase its irrigated crop 
area from 7 to 21 million hectares by 2050 (IFPRI 2010). 

However, smallholder farmers face a number of chal-
lenges in accessing productive resources, technology, 
finance, and markets (IFAD 2016). These challenges are 
particularly severe for female farmers. Studies show that 
women produce around 70% of Africa’s food, and that 
if they had the same access to productive resources as 
men, they could increase the yields of farms by 20%-30% 
and reduce hunger by up to 17% (FAO 2011). Women also 
tend to reinvest profits into their households at a higher 
rate than men, which has a significant impact on poverty 
eradication. 

One of the resources that smallholder farmers, both 
male and female, need to access for improved produc-
tivity, is water. But there are challenges in accessing this 
resource: the challenges relate on the one hand to infra-
structure, and on the other to the legal and regulatory 
environment. There are also challenges in ensuring that 
water use is sustainable and allows for the ongoing pro-
tection of aquatic ecosystems. The focus in this guideline 
is on creating a supportive water legal and regulatory 
environment that can encourage smallholder farmer-led 
irrigation development. 

This guideline sets out practical options for water re-
sources managers for amending existing water use rights 
systems to better support inclusive rural development 
and farmer-led irrigation while also ensuring the sustain-
able use of limited water resources. 

The guideline is practical in its intent, aiming to sup-
port water managers in making choices that will lead to 

more secure water use rights for agricultural livelihoods 
for small-scale farmers, as well as the development of 
economically vibrant and empowered rural communities. 
In doing so, it challenges the idea that water permit sys-
tems are the only tool for the regulation and control of 
water use and poses an alternative, hybrid approach that 
can be adopted and adapted to achieve improved pro-
poor and developmental outcomes. 

One of the premises of the report is that water manage-
ment is not inherently pro-poor, or inclusive: far from 
it. It is thus necessary for water managers to make a 
conscious choice regarding water use rights procedures 
and processes in order to serve both the interests of the 
rural poor and the national development goals of their 
country. 

Numerous studies have shown that when rural people 
are able to organize themselves as agents of their own 
development and have reliable (but not necessarily for-
malised) access to land and other natural resources, in-
cluding water, as well as appropriate technology, finance 
and markets, their livelihoods and well-being improve 
significantly (IFAD 2016). This guideline seeks to provide 
guidance to water resources managers on how their ac-
tions can serve to support and promote the agency of 
smallholder farmers in accessing and using water to en-
hance their productivity. 

Under inclusive rural transformation, every-
one, without exception, can exercise their eco-
nomic, social and political rights, develop their 
abilities, and take advantage of the opportuni-
ties available in their environment. This leads 
to a marked improvement in the economic posi-
tion and quality of life for small farmers, land 
poor and landless workers, women and youth, 
marginalized ethnic and racial groups, and vic-
tims of disaster and conflict. (IFAD 2016) 

Farmer-led rice cultivation Mozambique (pic. Barbara van Koppen)
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The use of effective regulation to achieve spec-
ified outcomes in the public interest is a core 
function of government. An effective regulato-
ry system should enhance both local and na-
tional economic performance. A poor regulato-
ry system, however, slows investment, wastes 
public and private resources, leads to weak en-
forcement or large-scale evasion, and opens up 
opportunities for corruption (Schiavo-Campo 
and Sundaram 2001).

TEN CHARACTERISTICS 
of an effective and pro-poor water 
use rights system

SECTION A:
SETTING THE 
CONTEXT

Small girl in Ugandan village near Lake Victoria (pic. Barbara Schreiner)

3
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One of the challenges in developing an effective regu-
latory system is that what appears good on paper may 
well not be so in implementation, particularly in devel-
oping countries where limited state resources reduce the 
potential to implement complex and administratively 
burdensome systems.  An effective regulatory system is, 
therefore, one that is implementable, obtains the de-
sired impact with minimal cost to the state or the con-
sumer, and protects those that generally bear the brunt 
of market failure, the poor and the environment. Simpli-
fying regulatory processes can go a long way to improving 
service delivery and reducing transaction costs for indi-
viduals and enterprises, including in the water sector. 
Such simplification includes examining the need for reg-
ulations (such as water use permit systems) introduced 
by the former colonial authorities, which were designed 
for control and exploitation of local people and resourc-
es rather than for their protection (Schiavo-Campo and 
Sundaram 2001). 

Government regulation is in-
deed a case where typically 
“less is more”
(Schaivo-Campo and Sundaram 2001).

The intended outcome of integrated water resourc-
es management is the co-ordinated development and 
management of water, land and related resources in 
order to maximize the resultant economic and social 
welfare in an equitable manner without compromising 
the sustainability of vital ecosystems.  To achieve these 
ends, an effective water use rights system is one with the 
following elements:

1 It supports sustainable and productive water 
use in the public interest. A water use rights 
system should support the productive use and 
development of water in the public interest and 
in support of national development goals, while 
ensuring that such water use remains within eco-
logically sustainable boundaries.

2 It provides legal protection for small-scale wa-
ter users. In striving to support rural develop-
ment and the growth of small-scale agriculture 
for poverty eradication and improved food secu-
rity, a water use rights system must provide at 
least equal legal protection for the water use of 
small-scale users, including those who use water 
through collective or communal systems,  rel-
ative to large water users and may even strive 
to prioritise the water use of small-scale users 
above that of large users, particularly in times of 
drought, as has been done in some countries in 
Latin America.

3 It regulates and controls the water abstraction 
and uses of high impact users: Not all water us-
ers have the same potential impact on other wa-
ter users and on water resources. Some water us-
ers have particularly significant impacts, either 
due to the volume of water abstracted or due 
to the potential level of pollution from their ac-
tivities. These users can be classified as high im-
pact users, and it is particularly important that 
their water use is strictly regulated and that the 

requirements of water legislation such as prior 
notification and consultation are enforced.

4 It protects ecological functioning of aquatic 
ecosystems: The need to protect the ecolog-
ical functioning of aquatic ecosystems is very 
well recognised in water policy and legislation in 
Sub-Saharan Africa. Any water use rights system 
needs to be able to ensure that the ecological 
functioning of water resources is sufficiently pro-
tected such as through the determination of an 
ecological reserve. 

5 It is cost effective, efficient and makes optimal 
use of limited state resources. The water use 
rights system should strive for maximum efficien-
cy and cost effectiveness both for the state and 
for the water users, aiming to minimise financial 
and administrative burdens on both, and partic-
ularly on small-scale and poor water users, while 
still retaining the core effectiveness of the water 
use rights system. This also requires that where 
the water use rights system is used as the basis 
for revenue generation for the water authority, 
rigorous assessments ensure that the internal 
processes of the state are efficient, and also that 
the revenue generated from users exceeds the 
cost of collecting the revenue. An efficient wa-
ter use rights system ensures that limited state 
resources can be used for maximum develop-
mental impact, rather than being consumed by 
unwieldly and difficult to implement regulatory 
requirements.

6 It is administratively fair: Fairness does not im-
ply a one-size-fits-all water rights regime.  On 
the contrary, a differentiated system is required 
to ensure administrative fairness in the context 
of significant economic inequalities. A water use 
rights system should be responsive to the dif-
ferent administrative, educational and financial 
capabilities of users, as well as requiring an ap-
propriate level of effort from users dependent 
on the likely level of impact arising from their 
planned water use. This means that, for exam-
ple, the system should provide easy application 
procedures for small-scale users, particularly 
those in outlying areas and without access to the 
internet, with much higher demands of infor-
mation and investigation on users with planned 
large scale or high impact water uses.

7 It serves to reduce conflict between water us-
ers and support effective conflict resolution 
where necessary.  Where there is competition 
over water, the water use rights system should 
reduce potential conflict by setting clear bound-
aries for water use by different water users, as 
well as clear rules for constraining water use 
during times of water shortage. Where conflict 
over water does arise, the water use rights sys-
tem should provide a strong reference point for 
resolving the conflict.  This should include, where 
possible, priorities among different types of uses 
or users or considerations for calculating such 
priorities. The system should also ensure that 
adequate dispute resolution mechanisms are ac-
cessible to the poor and to those in outlying rural 
areas, such as providing legal recognition for lo-
cal or customary dispute resolution mechanisms 
as first instance avenues for conflict resolution.

Small girl in Ugandan village near Lake Victoria (pic. Barbara Schreiner)
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8 It is equitable, inclusive and gender-sensitive. 
The water use rights system must sufficiently ad-
dress the water use needs and priorities of all 
water users and must be designed to recognise 
and support the differentiated and often over-
looked water use needs and priorities of women, 
who make up a large number of small-scale farm-
ers and the majority of domestic water users in 
Sub-Saharan Africa. 

9 It makes optimal use of polycentric and 
multi-level governance: In the face of the 
challenges and uncertainties posed by climate 
variability and change, regulation of water use 
in outlying areas and limited state resources, it 
makes good sense that a water use rights system 
should be polycentric (i.e., there should be mul-
tiple centres of control), both within the state, 
and in other, non-state systems such as local wa-
ter management institutions and local customary 
law systems. Decentralized, yet nested systems 
of water governance that have mechanisms for 
coordination both across levels of governance 
(local to national) and among various sectors are 
necessary to respond to the increasing levels of 
ongoing change in water availability and quality 
that is becoming the new normal across the re-
gion. 

10 It is participatory: Affected parties, particu-
larly water users, should be able to participate 
in management of water resources, including 
co-decision-making with managers, and could 
even administer elements of the water use rights 
system, particularly through local level institu-
tions (Badhuri et al 2014).  This must include 
meaningful mechanisms for including tradition-
ally marginalized water users.

Regulation does not mean con-
trol, it means having measures 
in place to enable people to ac-
cess water without conflict or 
problems
(Kenyan water official, pers comm, 2018)

Farmers mapping their furrows in the Uluguru Mountains Tanzania (pic. Barbara van Koppen)
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Across the rural areas of Sub-Saharan Africa, 
there is a pattern. A few very large water us-
ers interspersed with a very large number of 
small-scale users, most of whom are small-
scale irrigators and smallholder farmers. This 
calls for a regulatory response that is specifi-
cally designed for the Sub-Saharan African con-
text, and which meets the needs and matches 
the capability of the States, as well as meeting 
the needs and capabilities of the various water 
users. 

THE SKEWED NATURE  
of water use in Africa

SECTION A:
SETTING THE 
CONTEXT

4
Farmers mapping their furrows in the Uluguru Mountains Tanzania (pic. Barbara van Koppen)

Pump-irrigated field Mozambique (pic. Barbara van Koppen)
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Figure 1, below, indicates the huge discrepancies in water use between dif-
ferent water users in the Inkomati-Usuthu water management area in South 
Africa. On the extreme left of the graph, 18 registered water users use over 
800 million m3 per annum between them (an average of around 40 million m3 
per user per annum). The second category shows just over a thousand users 
using a cumulative total of 71,4 million m3 per annum – an average water use 
of around 70 000 m3 per annum. At the right-hand end of the scale, the cumu-
lative water use of around 700 registered water users using less than 10 000 
m3 per annum is too small to register. Many other water users in this category 
are not registered at all.

Figure 1: Number of users and volume of registered water use across 5 cate-
gories of water use in the Inkomati-Usuthu Water Management Area (based on 
WARMS data, DWS, 2017)

The clear story told by this graph is that a very limited number of water users 
use most of the water. In this case, 7% (154) of the water users are using 83% 
of the water. This picture is not much different in many parts of Africa. In the 
WamiRuvu basin in Kenya, for example, Sumuni (2016) found that of the 960 
permits issued in the basin, 30 used 89% of the water allocated while the re-
maining 930 permit holders used only 11% of the water.
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Figure 2: % of water used by 30 largest permit holders vs remaining 930 in 
WamiRuvu (from Sumini 2016)

From a perspective of making the most effective use of limited state resourc-
es, both financial and human, it makes sense to focus the regulatory activities 
of the state on this limited number of water users, who between them, have 
the most significant impact on the water use in the catchment.  At the other 
end of the scale, smallholder farmers in the rural areas who are using relative-
ly small amounts of water to escape poverty and to contribute to household 
and national food security, need legal protection of their water uses, and an 
environment that enables them to make optimal use of the resources available 
to them and to access resources where they are currently not available due to 
regulatory restrictions (see Figure 3).

Figure 3: Proposed targeted approach to regulating and  
supporting water use
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It is in this context that three critical functions are iden-
tified for government in relation to ensuring that water 
use rights systems work effectively in the Sub-Saharan 
African context: 

•	 Support the sustainable and productive use 
of water by smallholder farmers, through the 
provision of technical water management assis-
tance, enabling access to finance and affordable 
water infrastructure (ranging from small pumps 
to small to medium storage infrastructure) and 
protecting the water use rights of smallholders 
from the possible predations of much larger wa-
ter users;

•	 Strictly regulate the water use of high impact 
users, through the implementation of water use 
permits and the rigorous enforcement of permit 
conditions;

•	 Monitor and assess: Monitor and assess irriga-
tion development and other water use trends 
across catchments to assess when interventions 
may be necessary and what the nature of the 
intervention should be. Such monitoring can be 
done through a combination of registration of 
significant water uses, monitoring of surface and 
groundwater status, and remote sensing, partic-
ularly in relation to irrigation development.  

This calls for the adoption of a hybrid water use rights 
system, in which a range of different regulatory tools 
are used that are most appropriate to the context, and 
most likely to result in the desired intended outcome of 
water use regulation. A hybrid water use rights system 
might, therefore, see the use of strictly enforced per-
mits for high impact users, while other instruments are 
used to support the legal water uses of small-scale us-
ers, which could include: legal recognition of customary 
law; collective permits administered through local wa-
ter management institutions; or exemptions of domestic 
and small-scale productive uses of water with prioritised 
legal status. The various options that can be used are 
detailed in section B of this guidebook. 

Irrigation in Uluguru Mountains, Tanzania (pic. Barbara van Koppen)
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The following aspects must be kept in mind to 
move to the most appropriate water use rights 
system that will result in the desired intend-
ed outcome of water use regulation to support   
smallholder irrigation development in Africa.

•	 Inclusive rural transformation is a choice, re-
quiring choices to be made not just by the ag-
ricultural sector in government, but in all those 
sectors that provide/manage inputs necessary 
for a vibrant rural economy, including the water 
sector.

•	 The water sector should support and encour-
age smallholder farmer-led irrigation devel-
opment (FLID).  Water management is not an 
end in itself, but a mechanism to enable the 
use of water to support the attainment of local 
and national development objectives. FLID has 
considerable potential to support national (and 
international) goals pertaining to ending hunger, 

improving food security and nutrition, and re-
ducing poverty, particularly in rural areas. Wa-
ter management approaches must be adapted to 
enable sustainable FLID to take place, and not 
to put unnecessary regulatory constraints in the 
way of smallholder farmers and other small wa-
ter users. 

•	 A range of approaches and instruments already 
exist that can be adapted and implemented to 
support smallholder irrigation development in 
Africa through a hybrid water use rights system.

•	 Adopting a hybrid approach to water use rights 
systems can produce better results for the state, 
the public interest, and smallholder farmers in 
relation to the equitable, productive and sus-
tainable use of water.

SECTION A:
SETTING THE 
CONTEXT

5KEY MESSAGES

Roadside sellers, Malawi (pic. Barbara Schreiner)
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Several challenges and opportunities with the 
current water use authorisation systems in 
Sub-Saharan Africa exist.

6.1 Water use permit systems:  
 designed to fail

Across Sub-Saharan Africa (SSA), the statutory, formal 
authorisation of water use is done, for the most part, 
through the use of water permits1. Such systems have 
failed to achieve their stated aims, for a number of rea-
sons that are discussed below. The failures are not due 
to minor challenges that can be addressed, but because 
the very design of such systems fails to take into account 
the rural reality of modern Africa, as well as the context 
of resource constraints within which governments are op-
erating in Africa. 

1 The colonial and neo-colonial origin of these systems has been discussed elsewhere Van 
Koppen, B., B. Schreiner and P. Sithole. 2018 Decolonizing peasants’ marginalization in Afri-
can water law. International Journal of Water Law August 2018. Vol 26/2.  For the purposes 
of this Guidebook, we will use the term “permit systems” to mean all the various legal in-
struments used to grant administrative rights to water, including confessions and licenses. 

SECTION A:
SETTING THE 
CONTEXT

6CURRENT WATER USE 
authorisation systems in Sub-Saharan 
Africa: challenges and opportunities

Homestead run-off irrigation MaTshepo Khumbane South Africa 
(pic. Barbara van Koppen)
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As this section will spell out, current water permit sys-
tems in SSA are designed to fail. 

The intention of water permit systems is essentially two-
fold. The primary intention is to ensure the sustainable 
and equitable use of water in the public interest (reg-
ulation) and to minimise conflict over water. This pre-
supposes that permit systems are able to clearly define 
the water use rights of permit holders.  The secondary 
intention is to provide a mechanism through which rev-
enue can be generated for the state to manage water 
resources. 

From the perspective of water users, water permits pro-
vide evidence of a right to use water, against which, 
for example, bank loans can be obtained, as well as evi-
dence of legal compliance, which is particularly import-
ant for businesses that are trading internationally or are 
registered on the stock market. 

Consideration of each of these elements reveals the fail-
ure of water permit systems in SSA to live up to their 
promise, and begs the question of what should be done 
differently to achieve the intended outcomes: sustain-
able and equitable water use, with a minimum of con-
flict, and the generation of revenue to contribute to the 
costs of water resources management.

6.2 Permit systems as a regulatory tool

There are three principal indicators of failed water per-
mit systems as a regulatory tool in Africa: 

The large number of water users operating without 
permits: Table 1 shows the number of water permits that 
have been issued in five countries in Sub-Saharan Afri-
ca. Zimbabwe has the highest number, although many of 
these are decades old, and it is not clear how many are 
still active. Kenya has approved in the region of 10 000 
applications from small-scale users, which only require 
approval (no permit) and has issued less than 5 000 actu-
al permits. In South Africa, the proposed transition from 
existing lawful use to water use permits has barely mate-
rialised over twenty years of implementation of the 1998 
National Water Act. 

The numbers of permits issued must be assessed against 
a backdrop of the numbers of water users that should, 
according to the laws, have permits. The existing lawful 
uses are being verified at present that will provide more 
certainty around water use rights for which certificates 
can be issued for lawful use. In Kenya, for example, the 
rural population stands at around 73%2 of a population of 
50 million: in other words, a rural population of around 
36,5 million people. Assuming a household size of six, 
and assuming that only 5% of rural households are us-
ing water for irrigation using a mechanical device, this 
would amount to approximately 300 000 users that re-
quire either a category A approval or a permit to use wa-
ter. Current legal water authorisation therefore stands 
at about 5% of what is needed. The same calculations in 
Zimbabwe indicate over 120 000 water users that require 
permits, with around 10 000 permits actually issued. 
These figures raise the question: is the failure of permit 
systems as a result of poor implementation, or is it built 
into the very design of the systems?

2 https://data.worldbank.org/indicator/SP.RUR.TOTL.ZS?locations=KE

Homestead run-off irrigation MaTshepo Khumbane South Africa 
(pic. Barbara van Koppen)

Female farmer, Mpumalanga, South Africa (pic. Susan Byakika)
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The discrimination of permit systems against the rural 
poor: The inability of the state to implement water per-
mit systems across the board means that the water uses 
of smallholder farmers is often criminalised: the lack of 
a water permit renders their water use illegal and has 
even led to the incarceration of such water users being 
implemented in some areas (Kenyan water official, pers. 
comm: 2018). And yet, the majority of sub-Saharan Afri-
ca’s rural dwellers are either not aware of the legislation 
requiring them to have a permit to use water or see little 
incentive to apply for a permit which will result in them 
having to pay for the permit and the right to use water. 
Most of these smallholder irrigators use water under cus-
tomary law, which carries for them as much, if not more, 
legitimacy as statutory water law.

Inviolate elites. At the other end of the scale, wealthy 
and powerful elites are often able to obtain permits for 
significant water allocations, flout permit requirements 
and conditions, and ignore the negative impacts of their 
water use on downstream rural communities. 

The water sector, in the implementation of permit sys-
tems, has failed to learn from the land sector in Sub-Sa-
haran Africa, where experience over many years has 
shown that the administrative requirements of main-

taining and updating land registration systems generally 
exceed the limited human and financial capacity of the 
state. As an example, in South Africa, one of the better 
resourced countries in the continent, administration of 
land restitution processes is severely hampered because 
of outdated computers and poor internet connections in 
outlying rural areas (Genesis 2014).

Despite this, and despite the fact that water ‘titling’ is 
more complex than land, African governments have put 
in place formal water permits systems with the intention 
that they should replace all existing water allocation sys-
tems, including those governed by customary law (Lang-
ford and Russell 2017).

To be able to implement water permit systems as they 
are currently designed, African countries will have to 
significantly increase the resources dedicated to imple-
menting these systems, multiplying the human and finan-
cial resources currently dedicated to permit processes 
by a factor of ten at least. The question must be asked 
as to whether this is the most effective use of limited 
state resources, or whether there are alternative modes 
of regulation that can achieve the intended outcomes 
with more efficient levels of investment. 

Country Year and number of permits
Kenya
(valid abstraction permits)

2006: 100 
2010: 250
2011: 300
2013: 1700
2016: 4194 permits; 10 000 authorisations of Catego-
ry A use (small-scale use)

Malawi 
(abstraction, waste discharge)

2016: 3042 licences for 1098 water users
1033 active licences for 434 water users; 
1881 sleeping licences for 611 water users; 
128 cancelled licenses for 52 users.

South Africa 1998-2016: 5956 licences issued
Most water use continues under the Existing Lawful 
Use clause of the Act, which was originally intended as 
a transition clause but is still the major tool of water 
authorisation 20 years after the promulgation of the Act 
(covering around 80 000 registered uses, being verified 
as lawful water uses.)

Uganda
(all permits: abstraction, waste discharge, drilling; – 
new and renewed)

2010: Total: 491
366 abstraction (232 renewals; 134 new)
89 waste discharge (39 renewal; 50 new)
36 drilling 
2016: Total 1320

Zimbabwe 
(abstraction, including inactive permits)

2000: 9 711 (mostly from 1960-80) 
2016:  10 799 

Table 1: Status of water permitting in five countries in Sub-Saharan Africa in 2016
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6.3 Permit systems as a mechanism for revenue generation

Permit systems are also seen as an important tool for revenue generation for 
the state, intended to either partially or fully cover the costs of implementing 
integrated water resources management. Whether the attempts by the state 
to generate revenue from small-scale water users actually generate a surplus 
appears to have been given surprisingly little attention. 

The surplus generated through the implementation of water use charges can 
be calculated as follows:

Surplus generated = revenue collected - cost to state of billing and  
 revenue collection 

This can be viewed at the individual water user level, or in relation to total 
revenue and cost calculations.

If one looks at this issue from the perspective of the individual water user, it is 
possible to identify a point below at which it is not cost effective to bill water 
users, as indicated in Figure 4: where the potential revenue from small-scale 
users is outweighed by the costs. This point is influenced by two aspects: the 
efficiency of the billing system and the resulting cost of billing and revenue 
collection per user, and the price of water.

Figure 4: Indicative graph of break-even point on billing 
and revenue collection

However, one needs to factor further elements into the equation. One is the 
magnitude of the surplus to be generated through water use charges, i.e., 
what percentage of surplus, over and above covering the costs of billing and 
revenue collection, does one wish to achieve. 

Secondly, it is necessary to consider the overall percentage of potential rev-
enue that is collected. Collection rates vary from country to country from 
around 60% in South Africa to close to 100% in Uganda. This does however 
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provide a skew correlation as Uganda only has 1320 per-
mits for which billing is done whilst South Africa has 80 
000 registered uses that are billed. The percentage of 
non-recovery must be considered since the costs of bill-
ing users who do not pay are still costs covered by the 
state. Poor rates of recovery thus imply that a higher 
surplus must be generated from the users that do pay, 
in order to ensure that the costs to the state of billing 
and revenue collection still generate a sufficient surplus. 
This, however, can be seen as outsourcing the costs of 
state inefficiency to water users.

A further aspect is the efficiency of the billing system. In 
South Africa high amounts of water use charges are not 
paid due to incorrect tax invoices which mean that water 
users cannot claim their value added tax (VAT) back. This 
makes them reluctant to pay their charges. 

The minimum surplus required by the state from water 
users can either be set as a percentage of cost, or per-
haps as an absolute currency value. Thus, for example, 
users will only be billed if the revenue generated from 
billing is at least $10 greater than the cost of billing. 
An alternative might be if the revenue generated is at 
least 40% greater than the cost of billing and revenue 
collection.

The challenge in determining the point below which bill-
ing a water user fails to deliver the minimum surplus re-
quired by the state, assuming that all users have been 
identified and registered, is not difficult, but it does re-
quire a detailed assessment of the billing and revenue 
collection processes in the state, who performs what 
functions, what amount of time they spend on the pro-
cess, and what costs are incurred in each step in the pro-
cess. This can then be converted into a cost of billing and 
revenue generation per user. In some countries where 
this cost is generally the same for all water users, re-
gardless of the volume of water being used by them and 
therefore the potential revenue to be generated from 
them. 

The skewed nature of water use in SSA has been dis-
cussed in section 4. The implication of this skewed use 
is that since the vast majority of the water is used by a 
small number of large water users, the highest propor-
tion of revenue is, similarly, generated from these water 
users. The question must then be asked as to whether 
the relatively high costs to the state of collecting a small 
amount of revenue from a large number of small-scale 
water users is worth it, or whether there are better uses 
to which these limited state resources could be directed. 

A further question is whether the state is the most effi-
cient body to collect water use charges. Many large wa-
ter users are member of local water management insti-
tutions such as water user associations (WUA). A WUA can 
be appointed as a billing agent and can collect water use 
charges from its members as a considerably lower cost 
than the state. In South Africa, Uganda and other coun-
tries the water acts provides for appointing water user 
associations as billing agents with a specified commission 
being paid to them for this service. This has been shown 
to be a very effective way of collecting revenue from 
large users.

A further point should be made here, which is that water 
use permits are not a pre-requisite to be able to charge 
for water use. In South Africa, water use charges are lev-
ied on the basis of registered water use – all water use 
above a certain threshold must, according to the legisla-
tion, be registered with the state, even if a permit is not 
required. Water use charges are then levied against this 
registered volume. 

Three approaches to resolving the imbalance between 
cost and revenue exist which can be applied separately, 
or in some combination:

•	 Set a cut-off point, determined on the basis of 
the calculations referred to above, below which 
no charges are levied on water use;

•	 Substantially improve the efficiency of the bill-
ing and revenue collection system so as to re-
duce the costs to the state, which might include 
using WUAs or the tax authority to collect reve-
nue; and/or

•	 Increase the price of water to reduce the break-
even point and the point at which an appropri-
ate surplus is generated, while ensuring that this 
does not result in increased inequity and the im-
position of what is essentially a regressive tax on 
the poor.

If you overlay the above with the issue of the dispro-
portionate costs imposed on smallholders through water 
use charges (discussed in the next section), the outcome 
may well be that one chooses not to charge small water 
users but to focus, instead, on revenue collection from 
the much smaller number of large water users. A focus on 
the efficiency of the system, however, should be adopted 
without question.

6.4 Disproportionate impact on    
 smallholder farmers

When viewed from the perspective of rural development 
within a context of high levels of poverty and inequality, 
it is important to ensure that water use charging systems 
do not impose disproportionate costs on smallholder 
farmers: in essence, how does one ensure that water use 
charges do not amount to a regressive tax system. 

An assessment of the implementation of water use 
charges across Kenya, South Africa and Uganda reveals 
significantly different cost implications for water users in 
paying their water use charges. 

Due to the extensive penetration of M-Pesa3 into even 
the rural hinterland of Kenya, payment of water charges 
carries little or no transactional costs for small-scale 
farmers who simply pay their bills by phone. 

In Uganda, however, where the billing system is run by the 
tax authority on behalf of the water authority, payment 
of bills has to be done physically in Kampala. Thus, water 
users must travel to Kampala from all parts of Uganda, at 
their own expense, in order to pay their water bills. This 
puts a disproportionate burden on small users. The water 
use charges (2017) in Uganda are set out in Table 2. 

3  M-Pesa is a mobile phone-based money transfer service operating in Kenya and several oth-
er countries. It allows users to use their mobile phones to deposit, withdraw, transfer money 

and pay for goods and services.
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the costs of transport to pay the water use charges could 
be as high as 1,8%. These are disproportionate costs to 
impose on small-scale users for a very low level of return 
for the state.  

6.5 Permits as evidence 

Large enterprises trading internationally or listed on 
the stock exchange require water permits as evidence 
of their compliance with national legislation. Water per-
mits also serve as collateral for bank loans. Traditionally 
banks have struggled to accept non-permitted water use 
as collateral for bank loans, preferring the apparent se-
curity of a water permit – despite the fact that permits 
do not provide certainty of water availability in times of 
drought or water scarcity. Banks and other loan funding 
institutions have, as a result, failed to capitalise on the 
opportunity presented by large numbers of small-scale 
water users using water under customary law or exemp-
tions to the obligation to apply for a permit who require 
small loans for development of their farms. 

Increasingly, however, innovative microfinance instru-
ments are being made available to smallholder farmers 
in Africa which are not reliant on water permits and tra-
ditional banking requirements. Some of these have even 
been tailored specifically to meet the requirements of 
smallholder farmers who tend to have lumpy, unpredict-
able and seasonal income which require flexible repay-
ments schedules (see, for example, https://oneacre-
fund.org/).

Table 2: Water use charges in Uganda per category of 
water use

Smallholder farmers are charged a fee of UGX 200 000 
(USD 54,85) per annum for their water use. A return trip 
from Mbale to Kampala costs UGX 50 000 and takes over 
six hours. From Kasese the return trip is around 8 hours 
at a cost of UGX 60 000, from Mbarara the cost is 40,000 
and the return trip takes around 5 hours. Small-scale wa-
ter users, therefore, can be paying up to 30% of their 
water use charges in transport costs, and losing a day 
in travel time. These are significant opportunity costs 
for small users trying to escape from poverty and earn a 
decent income from farming activities. According to the 
Ugandan Bureau of Statistics, the average rural income 
in 2016/7 was UGX 303 000. The cost of water for small-
holder farmers is in the region of 6% of this income, and 

Item (Permit 
/ Certificate)

Water Use 
Charges 
(UGX)

Water Use 
Charges 
(USD)

1-400m3 / day 200 000 54,85
400-1000m3 / 

day
1 000 000 274,23

>1000m3 / day 3 000 000 822,70
Groundwater 
motorised ab-

straction

200 000 54,85

Hartebeespoort Dam, South Africa (pic. Barbara Schreiner)
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According to the old saying: if you only have a 
hammer, everything looks like a nail. Current-
ly, water permit systems are seen all too often 
as the one tool for regulating and controlling 
water use – with the result that all water use 
looks like it needs a permit. However, when 
there are more tools than just a hammer in 
the toolbox, it becomes possible to see where 
a hammer is best used, and where, perhaps, a 
screwdriver or a saw might give a better result.

What, then, are the tools in the water man-
ager’s toolbox that might give a better result 
than the blanket application of water permits 
to all water users? There are some tools that 
are already in existence and merely need to be 
harnessed, while others may require amend-
ments to legislation or regulations before they 
can be adopted.

Some of the key tools that can be utilised in 
implementing a targeted approach to regula-
tion of water use are discussed in the sections 
that follow.

FILLING THE TOOLBOX 

SECTION B:
DESIGNING AND IMPLEMENTING 
AN EFFECTIVE WATER USE 
RIGHTS SYSTEM 

7
Shire River, Malawi (pic. Barbara Schreiner)
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7.1 Designing a hybrid water use  
 rights system

A hybrid water use rights system uses a mix 
of different water use rights tools to obtain 
the desired outcome of sustainable and eq-
uitable water that supports the achievement 
of achieve national development goals. Such 
tools include:

- Targeted statutory water permits 

- Legal recognition of customary rights

- Prioritisation of water use for small-scale 
rural water users

- Prioritised exemptions from permit re-
quirements and 

- Collective permits 

In adopting a hybrid approach, it is important to rec-
ognise that the selection of tools used can change as 
and when circumstances change. Thus, for example, it 
is possible to replace the use of prioritised exemptions 
with permits should the state of stress and conflict in 
the basin require this and should there be sufficient state 
resources to implement permits in the designated area. 
Thus, what is proposed is not only at a hybrid system, but 
an adaptive system that uses the most appropriate tools 
for a particular context at a particular time.

Adopting a hybrid model of water use rights will, if ap-
propriately constructed, result in improved realization 
of national water and development goals through the op-
timal use of limited state resources. It will also relieve 
the administrative and legal burdens on the rural poor. 
Such a model can be designed carefully to provide strict 
regulation of high impact water users, while protecting 
and promoting water use in poor and marginalised com-
munities as a way to promote both poverty alleviation 

in these communities and to address local and national 
food security.

An effective hybrid model is one that is both adaptive 
and flexible, using appropriate tools for allocating water 
use rights according to context, need and capacity. There 
is no single hybrid water use rights system that can be 
recommended as best practice – an appropriate hybrid 
model must respond to a range of issues including:

- State capacity for implementing statutory water 
law;

- The legislative mandate in terms of using a hy-
brid approach (what does the law allow for, or 
does the law need to be amended);

- Levels of water stress and competition among us-
ers, in different catchments, or across geograph-
ical areas; and

- The existence and status of customary water 
rights and practices.

Effective monitoring of the status of water use and of 
water resources provides essential feedback into the sys-
tem to identify areas where interventions may be needed 
to ensure sustainable and equitable use of water in the 
public interest, or where the model needs to be adjusted 
to ensure improved outcomes.

7.2 Reducing ‘red tape’

No matter what approaches are selected, government 
needs to pay attention to improving the efficiency of 
water use rights systems in general. In the context of 
Sub-Saharan Africa, in particular, there are limited state 
resources available (human, financial and information-
al), and they should be applied with optimal efficiency 
so as to get the greatest impact in relation to national 
development goals. This includes deliberate decisions 
regarding when to put resources into regulating and con-
trolling water use, and when to put resources into sup-
porting and promoting water use for poverty eradication 
and food security purposes.

Each decision about where resources are to be used im-
plies a decision NOT to use those resources somewhere 
else. Therefore, each decision regarding where to deploy 
resources should be informed by a considered view on 
whether there is greater impact that could be achieved 
by deploying those resources to do something else.

There are good practice lessons from the private sector 
that should be adopted by the state in designing and im-
plementing any water use rights system. For example:

Business process re-engineering should be deliberate-
ly used to design and implement more streamlined and 
efficient processes. This would include, for example, 
the decentralisation of functions where possible and ap-
propriate4, either to catchment levels institutions, local 
government or water user associations; the removal of 
unnecessary steps and duplication in any water use rights 
approval process; and the streamlining of the processes 
for transmitting information between individuals and or-
ganisations.

4 For further information on decentralisation of water resources management in Africa 
see Water Governance Decentralization in Africa: A Framework for Reform Process and 
Performance Analysis http://www.wrc.org.za/Knowledge%20Hub%20Documents/Research%20
Reports/1969.pdf 

Design hybrid
water rights

system

Monitor and
evaluate
outcomes

Revise and adapt
hybrid water
rights systems

Implement
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A review of decision-making requirements and an anal-
ysis of the potential for the reduction of ‘red tape’ 
should be conducted in order to reduce the burdens on 
the public service and to improve services to water us-
ers5. There is a well-recognised tendency in the public 
service to accumulate rules, regulations and procedures 
over time. A regular review of the necessity of each of 
these rules and regulations can greatly assist in creating 
a more enabling administrative environment in support 
of sustainable development and a significant reduction 
of transaction costs for both the state and water users. 

In addition, a regulatory impact assessment can be con-
ducted to ascertain the benefits and costs of the regu-
latory system and to identify where improvements that 
benefit both the state and those subject to the regulato-
ry system can be made. 

7.3 Water use permits

Water use permits are an important tool in regulating 
the water uses of high impact users in Sub-Saharan Afri-
ca. Due to the highly resource-intensive nature of these 
systems for both the state and water users, they are only 
recommended for use in the case of high impact water 
users, and not as a blanket tool across all users. 

As a tool to regulate large water users, there are two 
options for permitting systems. The first is to set a single 
cut-off point, above which all water users are required 
to apply for a permit, and all permit applications are 
addressed in the same manner and through the same pro-
cesses. 

A second approach builds on the experience of Kenya, 
where applications for permits are divided into three 
categories: B, C and D (Category A water use does not 
require a permit in Kenya). These categories are defined 
by volume of use for each of the quaternary catchments 
in the country. Each of these categories demands a dif-
ferent level of detail, information and investigation from 
permit applicants and the state. This enables limited re-
sources to be most strongly focused on the applications 
that are likely to have the greatest impact on water re-
sources and on other water users.

Water permit categories in Kenya

The water permit categories are defined 
as follows:

B: Water use activity deemed by 
virtue of its scale to have the po-
tential to make a significant impact 
on the water resource. Permit ap-
plications in this category will be 
determined by the Water Resourc-
es Management Authority (WRMA) 
regional office.

C: Water use activity deemed by 
virtue of this scale to have a mea-
surable impact on the water re-

5  Information on reducing red tape can be found in Reducing Red Tape: A facilitation and 
management manual http://www.businessenvironment.org/dyn/be/docs/198/ReducingRed-
Tape2.pdf 

source. Permit applications in this 
category will be determined by 
WRMA Regional Offices after con-
sideration by the Catchment Area 
Advisory Committees (CAAC).

D: Water use activity which in-
volves either international waters, 
two different catchment areas or 
is of a large scale or complexity 
and which is deemed by virtue of 
its scale to have a measurable im-
pact on the water resource. Permit 
applications in this category will 
be determined by WRMA Regional 
Offices after consideration by the 
CAAC(s) and approval by WRMA 
Headquarters. (WRMA 2007)

The thresholds for each of these categories 
were determined according to three principles:

- “The need for flexibility so that different 
thresholds can be applied to different re-
gions and sub-catchment in response to 
resource availability and the state of the 
resource; 

- The need to manage the task of issuing 
permits – so that permit applications 
for complex situations, over-stressed or 
over-polluted sub-catchments or aquifers 
can receive adequate scrutiny and sim-
ple permit applications can be approved 
quickly and easily;

- The extent to which the permit conditions 
need to be enforced (WRMA 2007).

7.3.1 Renewal of permits

Most permits are issued for a limited time period, spec-
ified in the permit. This time period varies from coun-
try to country, and according to the intended water use. 
While such time limits on permits are intended to en-
able flexibility in water allocation and for adaptive water 
management in the face of changing contexts (including 
due to climate change), such renewal adds a further ad-
ministrative burden to the state.

Permit durations under the current legislation vary con-
siderably. For example: ‘at least two years but generally 
not more than five years’ (Uganda); at least five years 
(Malawi); commonly five years (Kenya); ‘20 years or any 
other period as set by catchment council’ (Zimbabwe); 
to not more than 40 years (South Africa).  

If the use of permits is limited to high impact users only, 
the administrative burden of renewal of permits can be 
managed by the state. If, however, there are large num-
bers of small-scale users requiring permits to be renewed, 
the administrative burden increases substantially.
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Benefits Limitations
• Allows for strict control of water 

use and the determination of 
specific conditions for water use

• Volume of water to be used and 
conditions for use are captured 
in a written document

• Permit can be used as collateral 
to raise loans for development 

• Allows for the trading of permits 
where appropriate conditions for 
trading exist

• Highly resource intensive and 
expensive to implement partic-
ularly over a large number of 
water users spread over a large 
area

• Requires significant resources 
for renewal of permits and for 
compliance monitoring and en-
forcement

• Requires records to be continu-
ally updated and maintained as 
land and water change hands

• Administratively burdensome 
and expensive for small-scale 
users in particular

• Requirements not understood or 
well accepted by rural small-
holders and generally overrides 
customary law

• Generally weak on addressing 
issues of gender

7.3.2 Compliance monitoring and enforcement

The effectiveness of a water permit system lies not in the issuing of the per-
mits, but in the capacity of the state (with support from water users, the 
private sector and civil society) to ensure compliance with permit conditions. 
This requires: a) an adequate monitoring system to identify where permit con-
ditions are not being adhered to; and b) the capacity to take action against 
those water users who are not in compliance with their permit conditions. 
Both of these require significant capacity on the part of the state. Where the 
capacity does not exist for the state to identify and act against defaulters, 
permit systems lose their legitimacy in the eyes of water users and the general 
public.

If a categorised approach is used for permits, as in Kenya, compliance moni-
toring and enforcement (CME) efforts should be informed by the category of 
permit issued so that the greatest CME effort is put into the highest category, 
resulting in the greatest impact with limited state resources. 

The ability to conduct effective CME also requires that permits are written in 
a manner that supports compliance and enforcement – if permit conditions are 
not sufficiently specific and clear they cannot be effectively complied with or 
enforced6. 

7.3.3 Benefits/limitations

The benefits and limitations of a permit system are the following:

7.3.4 Practical recommendations

- The use of water permits should be limited to high-impact users or 
particularly sensitive areas and with a clear assessment of the capac-
ity of the state at different levels to issue and renew permits, and to 
conduct effective compliance monitoring and enforcement. 

- The threshold above which a permit is required should be deter-
mined by consideration of a range of factors, including water stress 
and competition for water resources in the area, state capacity to 
implement permits (including renewal and enforcement), ecological 
importance or sensitivity, and, most importantly, serious consideration 
of other tools that might achieve the same impact with less demands 
on state and water user resources, such as customary law, local water 
management institutions, collective permits etc.

6 Useful guidance on best management practices for enforceable permits can be found at https://calepa.ca.gov/wp-content/
uploads/sites/62/2016/10/Publications-Policies-BMPEnPermits.pdf and in the INECE handbook on principles of environmental 
compliance and enforcement: https://inece.org/library/featured-resources/principles-of-environmental-compliance-and-en-
forcement-handbook/
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- A categorised approach to permits as per the 
Kenyan model results in more efficient use of lim-
ited state resources with optimal impact, since 
the greatest regulatory effort is expended on the 
highest impact water users. This categorisation 
can be combined with decentralisation of per-
mit approvals (subsidiarity) (as is done in Kenya) 
to ensure that lower impact water use approvals 
are done through decentralised structures for 
more efficient use of state resources. 

7.4 Harnessing customary law 

Across most of Sub-Saharan Africa, the state drives wa-
ter resources management through statutory water laws 
and institutions, largely ignoring or failing to effectively 
address the existence of customary water laws and in-
stitutions. This is despite the fact that governments do 
not have sufficient personnel or finances to implement 
the statutory laws effectively, and despite the fact that 
customary water law is widespread across the continent 
and that studies have shown that customary laws and in-
stitutions can be particularly effective in settling water 
use disputes (LEAD 2006; Ramazotti, M. 1996). Principle 
22 of the Rio Declaration on Environment and Develop-
ment recognizes the importance of indigenous customary 
law for environmental protection and sustainable natural 
resource management, but modern statutory water law 
generally doesn’t reflect this principle, and customary 
law is either ignored or set aside as “outside” the pur-
view of statutory regulation, resulting in its standing as 
second order rights. 

Customary law is a distinct legal system which de facto 
regulates the lives of millions of people in Africa (Himon-
ga and Diallo 2017). It is legally recognised to differing 
degrees in different countries, although rarely recognised 
in the formal water law of most African countries. De-
spite the lack of formal recognition, customary systems 
are the systems under which most smallholder farmers 
receive and manage their water use rights.  It is also 
important to recognize that customary law is not frozen 
in time, but rather is adaptable, evolving and often inno-
vative – it is “living law.”

…living customary law is the law ob-
served by, or rooted in, each ethnic 
group of Africa regardless of whether it 
is recognised by the state. As an unwrit-
ten store of legal ideas and knowledge, 
living customary law is passed down 
from one generation to the next oral-
ly. This store of knowledge is uniquely 
African in the sense that though not in-
sulated from global conditions, its evo-
lution is shaped within changing African 
social, economic and political contexts. 
Moreover, because of its oral nature 
and flexibility, living customary law can 
readily and easily be adjusted to meet 
the varied needs of justice in a decol-
onised context 

(Himonga and Diallo 2017).

Customary law is widespread in contemporary Africa and 
likely to remain so for the foreseeable future (Zenker 
and Hoehne 2018). This results in a situation of legal plu-
ralism, where statutory law and customary living law op-
erate in parallel or in a blended system. Surveys from 15 
African countries show that Africans living in situations of 
legal pluralism, do not draw sharp distinctions between 
traditional authorities and elected officials, but rather 
see themselves operating within a hybrid political system 
in which the familiar traditional systems are integrated 
with the democratic and statutory systems (Logan 2009). 

As a result, state water officials have to engage with the 
implications of both statutory and customary water law 
in the course of their daily work. Formal water law, how-
ever, seldom gives guidance on how officials should en-
gage with or respond to water use rights granted under 
customary living law.

The mechanisms that water managers have at their dis-
posal to address customary water law are constrained by 
ways in which national legislation recognizes customary 
rights, if at all.  This ranges from a broad recognition of 
customary law as law of equal standing to the statutory 
law (often in the constitution and not specific to water 
law), to provisions that would apply to water rights ap-
purtenant to customary land rights only, to a recognition 
of only the rights of certain ethnic groups. In some cases, 
elements of customary law might be incorporated into 
statutory law, often with the caveat that it is recognized 
only insofar as it does not conflict with the constitutional 
or other statutory provisions. 

In South Africa, customary law has an equal status with 
common law under the Constitution, and the Constitu-
tion mandates the courts to apply customary law ‘where 
it is applicable’. This refers to the fact that customary 
law does not apply in every situation, but only to those 
people living under such a system.  There are two forms 
of customary law – official customary law, which is an offi-
cial interpretation has been written down (in legislation, 
precedent, authoritative textbooks and/or reports), and 
living customary law, which is oral and continually evolv-
ing. Generally, if a litigant wishes to have an action ad-
dressed under customary law, she must first prove that 
customary law is applicable to her and to the issue. Once 
this has been resolved, if the matter refers to customary 
living law, evidence will need to be provided to ascertain 
the nature of the customary law pertaining in the partic-
ular community at that time. 

There is, therefore, no doubt in South Africa as to the 
status, or, indeed, the application of customary law. The 
National Water Act provides that existing lawful water 
use may continue subject to any existing conditions or 
obligations attaching to that use. This includes formal 
agreements amongst farmers as well as water use under 
customary laws. What remains very unclear, however, 
and is, to date, untested in the courts, is the status of 
new water use under customary water law under the Na-
tional Water Act.

The Malawi Water Resources Act (2013) specifies that the 
issuing of a permit shall be subject to: “the protection 
of the environment and water resource from which the 
abstraction is made, the stream flow regime, and other 
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existing and potential use of the water resource, includ-
ing uses by virtue of customary use rights and practic-
es.” (s43b). It does not, however, formally recognise the 
equality of customary water rights with statutory water 
rights. 

Customary water allocation arrangements are recognised 
in the Tanzanian Water Policy (2002) and Water Resources 
Management Act (2009) and are nested in the statuto-
ry river basin management structures (Woodhouse et al 
2017).  However, the Water Resources Management Act 
(2009, section 52) states that: ‘customary rights held by 
any person or community in a watercourse shall be rec-
ognized and is in every aspect of equal status and ef-
fect to a granted’ but that, such rights must be recorded 
through the normal application procedures within two 
years after the promulgation of the Act otherwise they 
will not be recognised.

Formal recognition of customary water law or customary 
water rights can allow for water allocations made under 
customary law to be of equal legal status to water allo-
cated through a permit, thus protecting the water use 
rights of rural water users living in contexts where cus-
tomary law is active, or even for customary law to be the 
primary law, as is the practice of the Water Court of Va-
lencia in Spain. This could be done as a blanket approach 
over the whole country, or through the identification 
of geographical areas in which or groups of people for 
whom states recognise customary water law. In a large 
number of cases, there is a connection between custom-
ary water and land or land-based (i.e., forest or fishery) 
rights which could enable such a distinction to be made. 
Customary water law, however, should only be applied 
to people who are members of the community governed 
by such law. External water users wishing to use water 
in such an area, particularly those wishing to use large 
volumes of water, should be dealt with under statuto-
ry law and the requirements for a permit and should be 
held to high standards of due process requirements to 
ensure that communities holding customary rights are 
notified and consulted before those permits are granted. 
To prevent abuse of the system by outsiders or insiders 
seeking to use high volumes, it is also possible to set a 
threshold of water use above which customary law would 
not apply. The challenge would be to set this threshold 
sufficiently high to allow for customary law to be effec-
tively dispensed, without allowing for water grabbing by 
outsiders. 

7.4.1 Benefits/limitations

The benefits and limitations of harnessing living custom-
ary laws are the following 

7.4.2 Practical recommendations

1 The first step in recognising customary law is to 
understand the current legal status of customary 
living law in the country, for example, is it rec-
ognised in any relevant legislation such as the 
Constitution or land or water law and how do 
those provisions impact the water rights of com-
munities or small-scale water users. This should 
also take cognisance of collective rights under 
customary law and not only individual rights.

2 If it is not formally recognised in any way, or 
is insufficiently recognised, it may require an 
amendment to the water law to formally recog-
nise it and to recognise the legal status of water 
used under customary law as being equal to that 
used under permits.

3 If it is recognised, it may require the develop-
ment of regulations or subsidiary legislation to 
define clearly the context in which customary 
law may be used to allocate and protect water 
rights and potentially address issues such as the 
maximum volume of water that can be autho-
rised for use under customary law (to avoid large 
water grabs, for example); and the conditions 
under which customary law may operate in regu-
lating water use to ensure, for example, that the 
approach is aligned with national policy and leg-
islation on gender equality, and that fair dispute 
resolution mechanisms are in place;

4 It will be critical to provide training and capaci-
ty building to the officials that will engage with 
customary living law, and to those mandated to 
govern it, such as traditional authorities, on its 
application, its relationship to statutory law and 
the conditions under which water use may be au-
thorised under customary living law.  This is a sig-
nificant task that should not be underestimated. 

7.5 Prioritisation of water use

While the prioritisation of water use by sector is enabled 
in most water legislation in Sub-Saharan Africa, it ap-
pears to be a tool that has been limited in its detailing 
and application. All current acts stipulate a high priority 
for environmental flows, with water for the various eco-
nomic sectors following in various orders. The merging 
of all agriculture, large and small, into one sector with 
a common level of priority, has made it difficult to use 
this tool to protect the water rights of small-scale us-
ers in particular. Consideration of smallholder irrigators 
as a separate category whose water rights need specific 
protection, particularly in times of water scarcity, will 
enable the prioritisation tool to be used with greater im-
pact.  The need for a high priority to be accorded to 
small-scale users is informed by a combination of fac-
tors: they are particularly vulnerable to lack of water, 
and seldom have mechanisms of resilience to fall back 
on in times of water shortage, such as insurance, sav-
ings, or other sources of income; small-scale irrigation 
contributes directly to meeting the human right to food 
security and nutrition of hundreds and thousands of rural 
households and from a constitutional and a human rights 
perspective, their water use should be accorded a high 
priority (Hellum et al., 2015) 

Benefits Limitations
• Minimal administra-

tive burden on the 
state, except for the 
requirements to moni-
tor and assess water 
use 

• Affordable and acces-
sible for rural small-
holders

• Contains local level 
dispute resolution 
mechanisms

• Well understood and 
accepted by rural 
communities

• Formal legal systems 
not well geared for 
engaging with cus-
tomary law issues

• No written record of 
water use rights for 
use in raising finance 
with formal banking 
institutions

• Generally weak on 
addressing issues of 
gender and other 
traditionally margin-
alized populations 
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In Zimbabwe, sectoral prioritisation in 
times of surplus and scarcity is required 
to be addressed by the Catchment Council 
in the development of a River System Out-
line Plan (section 13 of the Act). In most of 
these plans, there is no distinction between 
large scale commercial agriculture and 
smallholder agriculture, and both tend to 
be placed lowest in the priority for water 
allocation.

In South Africa, in the National Water Re-
source Strategy 2nd edition (DWA 2013), the 
highest priority is given to the ecological 
and basic human needs reserve, as is re-
quired by the legislation. The second high-
est priority is accorded to water to meet 
international obligations. In a break from 
historical tradition, the third highest prior-
ity is then given to “the allocation of water 
for poverty eradication, the improvement 
of livelihoods of the poor and the marginal-
ized, and uses that will contribute to great-
er racial and gender equity” (DWA 2013:47). 

Strategic water uses (primarily for coal-
fired electricity generation) and permitted 
water uses for other economic purposes are 
accorded a lower priority. 

These priorities should inform the allocation of water en-
titlements, conflict and dispute resolution and the lev-
els of restrictions imposed on water use during drought. 
What is important is that the priorities, whether con-
tained in national or catchment level strategies, or in 
other policies, should be used to inform the design and 
implementation of a hybrid water use rights system, both 
in terms of determining what water use rights tools to 
use to best give effect to the priorities, and in terms of 
what the priorities for water use are. 

7.5.1 Benefits/limitations

The benefits and limitations of the prioritisation of water 
use are the following:

7.5.2 Practical recommendations

1 In the prioritisation of water use sectors, small-
scale use and large commercial use in the same 
sector should be dealt with separately to enable 
a higher priority to be given to the water use of 
small-scale users who are particularly econom-
ically vulnerable should they lose their access 
to water either through competition with other 
users or because they face stringent cuts in the 
face of drought and water scarcity.

2 Water use by small-scale irrigators should be 
given a high priority, immediately after the wa-
ter for basic human domestic needs, ecological 
functioning, and international needs, not least 
because of the critical importance of their water 
use in meeting household and national food se-
curity needs. 

3 The prioritisation of water use sectors needs to 
be given force through the implementation of a 
hybrid water use rights system so that it is trans-
lated into impact on the ground.

4 In addition to using the prioritisation for deter-
mining allocation of new water uptake, the rules 
for the curtailment of water use during drought 
or water scarcity need to be revised to take into 
account the prioritisation of water use of small-
scale irrigators and other small-scale water users 
to ensure that their water use is curtailed only 
after the water use of lower priority sectors has 
been curtailed.

7.6 Exemptions with a raised threshold

Most of the water legislation in Sub-Saharan Africa ex-
empts a certain level of water use from the need to ap-
ply for a permit. Generally, such water use is very small 
and is specifically for domestic water use, domestic food 
gardening and the watering of livestock for domestic pur-
poses (sometimes referred to as “primary uses”). This is 
a very small volume of water and does not allow for the 
taking of water even for small-scale productive or liveli-
hoods purposes. 

Thus, in Kenya, water use above 2m3 per day requires a 
permit in some catchments, while the threshold is 100m3 
per day in other catchments. In South Africa the thresh-
old varies, but in stressed catchments is may be as little 
as 2 000 m3 per annum. Currently, therefore, such ex-
emptions do little to enable the legal productive use of 
water by small-scale irrigators. Based on an assumption 
of the need for 2 500 m3 per annum to irrigate one hect-
are of land (the amount required will vary according to 
the nature of the crop, the number of rotations, and the 
amount of rainfall, but this figure is a relatively conser-
vative estimate) in stressed catchments in South Africa 
and Kenya, farmers irrigating less than one hectare of 
land must apply for a water use permit. The challenge is 
that the state does not have the capacity for the imple-
mentation of permit systems at this level of micro-man-
agement. Nor can it be argued that permits provide a 
cost-effective revenue collection tool at this scale.

Realistically then, the setting of thresholds for exemp-
tions from the requirement to apply for a permit should 
be influenced by the ability of the state to implement 
other systems of regulation of water use, including per-
mits, the possibility of regulating small-scale water use 
under customary law, and the need for micro-level con-
trol of water use by the state. It can be argued that, in 
order to support rural development and the livelihood 
development of small-scale irrigators, the exemption 
thresholds should be raised considerably, and set at not 
less than 5 000 m3 per annum (per 2 hectares of irri-
gation), and preferably closer to 12 500 m3 per annum, 
even in stressed catchments. To make this feasible, it 
might well be necessary to construct further water stor-
age facilities to increase the availability of water, or to 
curtail to some degree the water use of large water us-
ers such as commercial farms, large industry and urban 
areas.  

Benefits Limitations
• Minimal administrative 

burden on the state, 
except for the require-
ments for monitoring 
and assessment of water 
use by the state 

• Gives rural smallholders 
protected priority rights 
to use water

• Smallholders have to 
be made aware of the 
prioritisation for them 
to understand how to 
protect their own water 
use in times of water 
scarcity or competition
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There are, however, different types of exemptions that 
can be used: those that have been discussed above, 
where there is no administrative requirement of any sort, 
or those where there is some administrative requirement 
but no requirement for a permit application. Three mod-
els of this nature are discussed below. 

7.6.1 Raising the volume allocated under   
 priority use

Currently, most of the water legislation in Africa grants 
priority use to water for domestic purposes, generally 
including home food gardens. Raising this threshold to 
include sufficient water for growing food both for con-
sumption and for the generation of an income in order to 
buy food has been discussed in the human rights commu-
nity as a way of protecting the human right to food, in 
addition to the right to water. 

7.6.2 Category A permission:  
 The Kenyan example

In Kenya, full exemptions only exist for water used for 
domestic purposes. Category A water use is defined as 
“Water use activity deemed by virtue of its scale to have 
a low risk of impacting the water resource. Applications 
in this category will be determined by the WRMA regional 
offices” (WRMA 2007). This category of water use does 
not require a permit but does require that the water user 
makes an application to the WRMA regional office, thus 
allowing the water use to be registered with the state. 
Should the water use meet the criteria for Category A, a 
letter of permission to use the water is issued. This still 
imposes an administrative burden on the state, although 
less of a burden than the issuing of a permit. It also pro-
vides the water user with a written authorisation, which 
is of an equal legal standing to a permit. In this sense it 
gives legal protection to the small-scale water user. 

7.6.3 General Authorisations:  
 The South African example

In South Africa, the National Water Act (1998) creates the 
tool of General Authorisations. The Department of Water 
and Sanitation is empowered to issue General Authorisa-

tions which specify volumes of water that can be used in 
specific areas without the need for a permit, although 
registration of water use above a certain quantity with 
the state is required. These General Authorisations can 
be tailored to meet specific catchment conditions, or to 
support the water needs of specific groups of water us-
ers. The conditions under which the water may be used 
can also be specified in the General Authorisation.

While this tool was conceived of as an enabling tool that 
would reduce the administrative burden on the state of 
implementing a water use permit system, it has, to date, 
been used as a restrictive rather than enabling tool, sig-
nificantly limiting the water that can be used in this man-
ner. 

This tool, if used appropriately, has the potential to sig-
nificantly reduce the administrative burden of permit sys-
tems on the state, and can be targeted very specifically 
at particularly groups, such as small-scale irrigators, or 
to particular areas in the country where small-scale wa-
ter use is to be encouraged and supported (Quibell et al 
2007).

Despite the power and use value of this tool, it is not 
wide-spread in African water legislation, and in most 
countries, amendment to the legislation would be re-
quired to introduce it. 

7.6.4 Prioritisation of exempted water use

One of the major challenges in relation to exempted wa-
ter use is that in most cases it has a lower legal stand-
ing than permitted water use, leaving water users with 
little legal protection in the face of conflict or dispute. 
In order to address this, it is important for exempted 
water use to be given equal or higher legal standing than 
permitted water use. Category A water use in Kenya, for 
example, which does not require a permit, is formally 
recognised as having the same legal standing as water 
use under a permit.

The prioritisation of water use categories, dealt with in 
section 7.5, is another mechanism that can be used to 
protect the rights of small-scale users under an exemp-
tion. 

Rural homestead, Malawi (pic. Barbara Schreiner)
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7.6.5 Benefits/limitations

Benefits and limitations of exemptions of a raised thresh-
old are the following:

7.6.6 Practical recommendations

The threshold for exempted water use can be raised to 
enable a wider range of small-scale users to use water 
without requiring a permit. This can also involve the use 
of tools such as category A water use in Kenya, or general 
authorisations as in South Africa. In order to give suffi-
cient protection to the water use of small-scale users, 
formal legal protection or prioritisation of such water 
use must be declared. 

7.7 Collective permits 

Collective permits have been used relatively widely in 
the irrigation sector, where a localised water manage-
ment institution, such as a water user association, holds 
a collective permit, under which individual farmers use 
water (FAO 2016). Collective permits are dependent on 
a functional body that is able to hold the rights and sup-
port the equitable use of that water amongst members 
and to assist in dispute resolution. Collective permits 
can be used to serve organisations of commercial farm-
ers and smallholder farmers, including those using water 
under customary law. 

 
Collective permits in Malawi

The Water Resources Act of Malawi (2013) 
allows for the use of collective permits in 
relation to water user associations in par-
ticular. It states that:

131._ (1) An association of water users 
(hereinafter called an “association”) may 
be established by the agreement of the sim-
ple majority of a group of water users, at 
their initiative or also at the initiative of 
the Authority, for one or a combination of 
the following purposes__

(a) to manage, distribute and conserve wa-
ter from a source used jointly by the mem-
bers of the association;

(c) to acquire and operate an abstraction 
licence or a discharge permit under this 
Act;(d) to resolve conflicts between mem-
bers of the association related to the joint 
use of a water resource;

International experience suggests that water user organ-
isations (WUOs) function better under specific legislation 
that sets out the rights and responsibilities of members, 
rather than other legislation such that pertaining to NGOs 
or NPOs more generally. They are also more sustainable 
when they are established from the bottom up and have 
legitimacy amongst their members – top down establish-
ment seldom works effectively (FAO 2916). For example, 
in Tanzania, studies have shown how local water manage-
ment structures, the River Committees, allocate water 
along a designated stretch of river and resolve conflicts 
between different water user groups, from smallholder 
irrigators to commercial farmers and municipalities (Ko-
makech and van der Zaag 2011). In general, WUOs are 
governed by representatives elected by the membership, 
their operations are paid for by members, and the mem-
bers are subject to the rules of the WUO but also have 
certain rights.  

In South Africa individual water use rights are issued to 
individual users. In many areas WUAs have been estab-
lished to manage water use. This represents more than 
60% of the agricultural water use in South Africa. The 
WUAs also act as billing agents for the water use charges 
of the state as their own costs must also be recovered.

7.7.1 Benefits/limitations

Benefits and limitations of exemptions of collective per-
mits are the following:

\

7.7.2 Practical recommendations

1 Collective permits can be used where groups of 
water users are organised into local bodies that 
have the necessary legal standing to hold a per-
mit on behalf of the water users.

Benefits Limitations
• Minimal administra-

tive burden on the 
state

• Affordable and acces-
sible for rural small-
holders

• Unless exemptions 
are accompanied by 
legally binding priori-
tisation or equal legal 
status to permitted 
water use they offer 
no protection to the 
water use of small-
scale users

Benefits Limitations
• Limited administra-

tive burden on the 
state

• Relatively affordable 
and accessible for 
organised rural small-
holders

• Supports local man-
agement and dispute 
resolution over local 
water resources

• 

• Requires water users 
to be organised into 
a formal structure of 
some form, such as a 
water user association

• Does not accord for-
mal individual rights 
to farmers

• Membership may fail 
to be inclusive of all 
users of the same 
source. 
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8

SECTION B:
DESIGNING AND IMPLEMENTING 
AN EFFECTIVE WATER USE 
RIGHTS SYSTEM 

Implementing a hybrid approach to water use 
rights requires the selection of the most appro-
priate suite of tools for the specific context of 
each country. This section sets out some issues 
to consider when selecting the suite of tools 
and designing a hybrid water use rights system. 

SELECTING
the right tools

River diversion Tanzania  (pic. Abraham Mehari)
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Table 3 below sets out the benefits of each of the tools or combination of tools 
to assist in the process of determining which tools to use. 

Table 3: Benefits of different water use rights tools 

8.1 Decision tree

8.1.1 Preparation

In preparing for the development of a hybrid approach, the following decision 
tree will assist.  It takes you through a series of questions that enable the 
consideration of the most appropriate combination of water use rights instru-
ments for your context. 

1. What is our desired outcome/policy objective? 

For example: ‘Sustainable water use supports equitable economic develop-
ment and poverty eradication’. 

In identifying the desired outcome, it is important to focus on the ultimate 
development outcome. Good water resources management should not be seen 
as the desired outcome or policy objective on its own, but a tool towards at-
taining national developmental outcomes. 

It is important to keep this objective in mind when designing the hybrid sys-
tem as it is this outcome that will drive the choice and mix of water use rights 
instruments.
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2. Do we have the capacity (financial,   
 human and information) in government to  
 implement the current water permit   
 system for all water users over the next 5  
 years?

•	 Yes/No

If yes: Excellent, go ahead

If no: Will we be able to create the necessary capacity 
(financial, human and information) for implementation 
of the current permit system over the next five years?

•	 Yes/No

If yes: Excellent, go ahead and create the capacity

If no: Would adopting a hybrid water use rights system 
enable us to achieve our intended outcome better?

•	 Yes/No

If no: What other options exist for regulating water use 
that might enable us to achieve our intended policy ob-
jective

If yes: Which of the proposed tools could be used effec-
tively in a hybrid approach in our hydrological and so-
cio-economic context?

•	 Permits for high impact users only and/or cate-
gorisation of permits by level of impact

•	 Recognition of customary law with equal legal 
standing

•	 Prioritisation of water use for small-scale irriga-
tors/users

•	 Exemptions from permit applications with a 
raised threshold 

•	 Collective permits

In this process the following questions should be consid-
ered: 

•	 What are the necessary conditions for each of 
the tools to work effectively in our context?

•	 Are these conditions in place, or can they be cre-
ated relatively easily?

•	 What are the significant risks related to the use 
of each tool and how can we mitigate such risks?

•	 What tools can be implemented under the cur-
rent legislation and which tools require legisla-
tive amendments?

•	 Should some of the tools be adopted for specif-
ic geographical regions or for specific groups of 
water users only, and if so, how should these be 
designed?

•	 Should the hybrid approach be introduced simul-
taneously across the whole country, or should 
it be piloted in a particular catchment or geo-
graphical area first?

For each of the tools, the following specific questions 
should be addressed:

Permits for high impact users only and/or categorisa-
tion of permits by level of impact

Questions to be considered:

- What threshold should be set for water use per-
mits i.e. what is the minimum volume that re-
quires a water use permit?

o In determining this, it is important to be 
realistic about the capacity of the state 
to implement a water use permit system 
across a large number of users. The low-
er the threshold is set, the larger the 
number of permits that must be issued, 
renewed and monitored.  The best infor-
mation available should be used to cal-
culate the number of permits that will 
be required at different threshold levels. 

- How many categories of permits to have.

o Too many categories is administratively 
cumbersome, while too few defeats the 
objective of having categories of per-
mits. 3 to 4 different categories is prob-
ably appropriate in most cases;

o Are the categories going to be catch-
ment specific or national? Different hy-
drological conditions in different catch-
ments may mean that the definitions/
parameters for each category vary in the 
different catchments, as in the Kenyan 
model. Thus, in more stressed or sen-
sitive catchments, the thresholds for 
each category might be lower than in 
unstressed catchments. It is important, 
however, to ensure that the thresholds 
are not reduced so far that the state is 
unable to cope with the resulting admin-
istrative burden; 

o Can this approach be implemented under 
the current legislation or is a legislative 
amendment required?

o What amendments are required to poli-
cies, procedures and systems to be able 
to implement this approach?

o What capacity building and training is 
needed to be able to implement this ap-
proach?

Recognition of customary law with equal legal stand-
ing

Issues to be considered:

- Who does customary law apply to and who does 
it not apply to?

- Where are customary water rights recognized 
(don’t just look in the water laws, also look at 
land and forest laws, constitutions, etc.) and 
what is recognized?

- Will it be applicable to these people nationally or 
only in certain designated areas?

o If the latter, how are these areas to be 
designated?

- Define the threshold at which customary law no 
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longer applies – i.e. the threshold where permits 
kick in for high impact users?

- What can be done immediately, with minimal 
transaction costs such as retraining, develop-
ment of new systems and procedures etc.?

- What training, new systems and procedures are 
needed for implementation? 

Prioritisation of water use for small-scale irrigators 

Issues to be considered:

- What is the definition of small-scale users?

- What level of priority will be given to small-scale 
users?

- How does this translate into implementation in 
relation to the granting of permits to other users 
and into drought rules?

- How is this given force in disputes?

- What can be done immediately, with minimal 
transaction costs such as retraining, develop-
ment of new systems and procedures etc

- What training, new systems and procedures are 
needed for implementation 

- Can this approach be implemented under the 
current legislation or is a legislative amendment 
required?

- What amendments are required to policies, pro-
cedures and systems to be able to implement 
this approach?

- What capacity building and training is needed to 
be able to implement this approach?

Exemptions from permit applications with a raised 
threshold 

Issues to be addressed:

- How does this align with prioritisation?  – without 
prioritisation, exemptions may have secondary 
legal status to permits, which is to be avoided?

- What is the threshold for exemptions? This is es-
sentially the same question to be addressed as 
under the issue of permit for high impact users 
and requires consideration of the number of per-
mits that the state can cope with, as well as how 
to minimise the transaction costs imposed on 
small-scale water users who are trying to escape 
from poverty. 

- What can be done immediately, with minimal 
transaction costs such as retraining, develop-
ment of new systems and procedures etc.?

- Can this approach be implemented under the 
current legislation or is a legislative amendment 
required?

- What amendments are required to policies, pro-
cedures and systems to be able to implement 
this approach?

- What capacity building and training is needed to 
be able to implement this approach?

Collective permits

Considerations to be addressed:

- In what conditions should collective permits be 
used, instead of alternative tools such as the rec-
ognition of customary law? 

- What legal organisational structure is necessary 
to be able to hold a collective permit? It is better 
to work with existing legal institutional options 
than to set up new institutional requirements 
with the linked administrative burdens? Water 
user associations is one such option, but there 
may well be others under either water or other 
legislation, such as communal property associa-
tions or community trusts. 

- Are there inclusive existing groups of small-scale 
water users that can be issued with collective 
permits?

- What can be done immediately, with minimal 
transaction costs such as retraining, develop-
ment of new systems and procedures etc.?

- Can this approach be implemented under the 
current legislation or is a legislative amendment 
required?

- What amendments are required to policies, pro-
cedures and systems to be able to implement 
this approach?

- What capacity building and training is needed to 
be able to implement this approach?

Hybrid Water Use Rights Strategy and Consul-
tation 

Once you have clarity on which of the tools you wish to 
use in the hybrid approach, and how they will be used, 
and under what conditions, it is recommended that you 
draft a strategy for the implementation of a hybrid water 
use rights model and publish it for comment.

It is advisable to consult widely on such a strategy, par-
ticularly with affected communities which would include 
those using water under customary law and those respon-
sible for ensuring the implementation of customary wa-
ter law.

Once consultations have been held, the strategy should 
be refined and formally gazetted.

Communication

Once it has been gazetted, it is critical to communicate 
the outcomes widely, particularly to small-scale water 
users so that they fully understand their water use rights 
under the new strategy. 

8.1.2 Legislative Amendments

Where legislative amendments are required before im-
plementation is possible, there are key steps in the pro-
cess recommended as below. 
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The first step is to identify what amendments are re-
quired in the primary water legislation, and what can be 
dealt with through amendments to regulations or other 
subsidiary legislation, bearing in mind that regulations 
can only be used to elaborate on matters contained in 
the primary legislation and cannot be used to ‘amend’ 
the intent of the primary legislation.

The second recommended step is to draft a document 
setting out the principles for legislation supporting a hy-
brid water use rights system and to consult widely on 
the principles and the approach. This is important be-
cause adopting a hybrid approach will be a significant 
change from a blanket permit approach, and input from 
key stakeholders is important in ensuring that all aspects 
of the proposed amendments are considered, and that 
there is buy-in to the change from stakeholders. This in-
cludes ensuring consultation with small-scale water us-
ers, both women and men.

Engaging with the relevant parliamentarians/portfolio 
committee members at this point is also critical to en-
sure that they are on board with the proposed changes 
well before the actual amendments are tabled before 
them. This will make the passage of the legislation eas-

ier and will enable the drafters to deal with key issues 
raised by members of parliament before the legislation 
is tabled.

Once this has been done, the proposed legislative amend-
ments can be drafted and taken through the relevant 
procedures to promulgation. 

8.2 Capacity building, communication and  
 change management

A critical part of introducing a hybrid water use rights 
system is ensuring that those involved in implementing 
the system, both in government and key stakeholders, 
understand the new system, and are sufficiently well 
trained to be able to implement the system. 

Where the recognition of customary law is a part of the 
hybrid system it is particularly important to ensure that 
communities and traditional authorities responsible for 
implementation of customary law understand the hybrid 
system, and how customary water use rights fit into the 
bigger picture. This may require a significant communi-
cation campaign in the rural areas in particular. 

Pump irrigation Zambia  (pic. Barbara van Koppen)
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REVENUE GENERATION
through a hybrid system  9

SECTION B:
DESIGNING AND IMPLEMENTING 
AN EFFECTIVE WATER USE 
RIGHTS SYSTEM 

One of the critical aspects of a water permit 
system is that it allows the state to impose 
water use charges that contribute in part to 
covering the costs of managing water resourc-
es. This is a critical source of revenue for the 
state, particularly where allocations from the 
national fiscus are insufficient to cover the 
costs of water resources management by the 
state. 

Fallow field, Malawi  (pic. Barbara Schreiner)
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There are, however, several questions that must be asked 
about the cost effectiveness of current billing and reve-
nue systems as used by the state. The most critical ques-
tion is whether water use charges for small-scale water 
users actually brings in revenue to the state or whether 
it is actually costing the state money. To ascertain this, 
it is necessary to calculate the cost to the state of billing 
small-scale users and collecting the revenue, relative to 
the amount of money collected from small-scale users. 
The costs incurred by the state include personnel sala-
ries; equipment such as computers, printers, vehicles; 
software and software updates; stationery; office rental; 
and financial/banking costs. In Kenya, costs of billing in-
clude transport costs in those areas in which water bills 
are still delivered by hand to water users. 

On the other side, there is a question as to whether small-
scale users bear a disproportionate cost related to paying 
water use charges. In Uganda, for example, water users 
must travel to Kampala to pay their water use charges. 
For small-scale users, the costs of travelling by taxi from 
outlying areas can make up a significant cost relative to 
the income generated through the use of relatively small 
amounts of water. 

Surprisingly little work has been done by government on 
this issue.  There is, however, a threshold below which 
the billing of small-scale users is not cost effective and 
should be discouraged. The point of this threshold should 
be calculated for each country, since it relates to the ef-
ficiency of the billing and revenue collection system and 
the cost of water. 

A hybrid water use rights system enables charging for wa-
ter use in two ways. Firstly, the high impact water users 
that have permits can be charged against those permits. 
For other water users who are using volumes of water 
above the cost-effective threshold, registration of their 
water use with the state is sufficient to enable water 
users to be charged. In South Africa, for example, water 
use charges are levied on water users through a system 
of registered water use, not through a system of permits 
only. 

9.1 Practical recommendations

1 Ascertain the threshold below which it does not 
make sound financial sense to charge water users 
by calculating actual costs of billing and revenue 
generation against revenue;

2 For water users above this threshold, but under 
the threshold required for permits, the require-
ment can be made for them to register their wa-
ter use so that the resource can be managed, 
and water use be known and only if necessary 
they can be billed. Water use charges can thus 
be imposed on those above the cost efficiency 
threshold through a combination of registration 
of water use and/or permits.  

3 Consider the possibility of other institutions, 
such as WUAs and the state revenue agency, as-
sisting in the collection of revenue. 

Fallow field, Malawi  (pic. Barbara Schreiner)

Irrigated farming (pic. anonymous)
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10

SECTION B:
DESIGNING AND IMPLEMENTING 
AN EFFECTIVE WATER USE 
RIGHTS SYSTEM 

This guideline provides a practical tool for the 
development and implementation of hybrid 
water use systems that are appropriate to Afri-
can social and governance contexts. The adop-
tion of a hybrid approach to water use rights 
systems can result in improved water use regu-
lation and management in a context of limited 
state resources, and high levels of inequality 
in water use. Developing the right mix of tools 
can enable the state to achieve improved reg-
ulation of water resources, while also ensur-
ing that small-scale users, in particular, are no 
longer criminalised and that their water use is 
given full legal support. 

A hybrid water use rights system will serve both to pro-
tect the water use of the vast numbers of small-scale 
water users across Africa and to enable the state to focus 
limited resources on regulating the impacts of those few 
water users who use most of the water. This focus will 
not only ensure that the state can regulate the few, high 
impact users, but will also ensure that these users, many 
of whom need to be able to show compliance with na-
tional legislation, are able to do so. It is, in this regard, 
a win-win approach.

CONCLUSION
the right tools

River diversion Tanzania (pic. Abraham Mehari)
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Vaal River, South Africa (pic. Barbara Schreiner)
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